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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. Pursuant to section
7463(b), the decision to be entered is not reviewabl e by any
other court, and this opinion shall not be treated as precedent
for any other case. Unless otherw se indicated, subsequent

section references are to the Internal Revenue Code in effect for
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the year in issue, and all Rule references are to the Tax Court
Rul es of Practice and Procedure.

Respondent determ ned a deficiency in petitioner’s Federal
incone tax for the taxable year 1997 in the amount of $11, 344.
The issues for decision are: (1) Wether respondent is barred by
the statute of limtations fromassessing and collecting the
deficiency (this issue turns on the question of whether
petitioner filed an inconme tax return for 1997); (2) whether
petitioner failed to report wage inconme earned in 1997 in the
anount of $33,711; (3) whether petitioner failed to report incone
froma long-termcapital gain in the amount of $45,023, arising
froma deed in lieu of a foreclosure transaction; (4) whether
petitioner is entitled to innocent spouse relief; and (5) whether
petitioner is liable for additions to tax pursuant to sections
6651(a)(1)! and 6654.

Backgr ound

The stipulation of facts and the attached exhibits are
i ncorporated herein by reference. At the time the petition was
filed, petitioner resided in MHenry, Illinois.

Petitioner and James Conner (M. Conner) were married on
July 13, 1974. Two children were born of the marriage. The

coupl e purchased a hone in Barrington, Illinois, in May 1987, for

L' At trial, respondent conceded the addition to tax under
sec. 6651(a)(2); therefore that addition is no |onger an issue
bef ore us.
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$239, 000. The deed on record for that property lists petitioner
and M. Conner as owners in joint tenancy.

Bet ween 1987 and 1997, the coupl e experienced a series of
unspecified financial setbacks. 1In early 1995, they refinanced
their hone with a second nortgage in the anmount of $264, 000, and
a home equity loan in the anobunt of $66,000. This refinancing
was provided by Corus Bank of Chicago, Illinois. Refinancing,
however, could not resolve the econom c quandary that the couple
found thenselves in, and so, faced with an i npendi ng bankruptcy,
t hey decided, in 1997, to execute a deed in lieu of foreclosure
to Corus Bank. Despite, or perhaps because of, these neasures,
petitioner and M. Conner separated in |late 1997.

After the deed in lieu of foreclosure was delivered, Corus
Bank filed 2 Fornms 1099-C, Cancell ation of Debt, reporting that
Janmes and C ndee Conner received incone in the anounts of
$260, 883.08 for the nortgage and $68, 161.59 for the hone equity
| oan. Corus Bank sent the Forns 1099-C to M. Conner at his |ast
known address in Barrington, Illinois.

On March 3, 2006, Corus Bank sent petitioner a letter
notifying her:

Corus Bank filed a Cancellation of Debt Form 1099-C to

the Internal Revenue Service for the following: Primary

- Janes Conner, 5011 N Tamarack, Barrington, IL, 60010;

Secondary - Cindee Conner, 5011 N Tamarack, Barrington,

I L, 60010. Date Cancelled: 12/31/1997; Amount Nunber:

502030; Amount Cancel |l ed: 260, 883. 08; Account
Nunber: 9095685429; Debt Description: Foreclosure.
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Petitioner and M. Conner separated in early 1996, and a
Judgnent of Dissolution of Marriage was subsequently entered by
the Grcuit Court for McHenry County, Illinois, on April 13,
1999.

On May 21, 2001, respondent sent M. Conner an individual
notice of deficiency for his 1997 Federal income tax. Respondent
determned M. Conner’s deficiency based on a failure to report
income froma long-termcapital gain arising fromthe execution
of a deed in lieu of foreclosure transaction.

Respondent determ ned M. Conner’s correct tax liability for
1997 by calculating the inconme incurred by the aforenentioned

transaction as foll ows:?

Form 1099-C - Cancell ati on of Debt $260, 883. 00
Form 1099-C - Cancell ati on of Debt 68, 161. 59

Total Cancell ati on of Debt 329, 044. 97
Amount Real i zed (Section 1001) 329, 045. 00
Adj usted Basis in Property (239, 000. 00)

Total Anpunt Real i zed 90, 045. 00
M. Conner’s share (50% 45, 023. 00

M. Conner filed a petition with this Court at docket No.
9969-01. After this Court sustained respondent’s determ nation,
M. Conner entered into a paynent plan with respondent to pay his
out standi ng 1997 Federal incone tax liability. He continues to

make paynments in accordance with this plan.

2 Some of these figures have been rounded.
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During the taxable year in issue, petitioner worked as a
dance instructor at her sister’s dance studi o and earned wage
incone in the anmount of $33,711. Petitioner did not file a
separate Federal incone tax return for 1997, reporting her wage
i ncome or her share of |long-termcapital gain.

On March 8, 2005, respondent sent petitioner a notice of
deficiency for the 1997 taxable year. |In the notice, respondent
determ ned a deficiency in the anount of $11,344 together with
additions to tax pursuant to sections 6651(a)(1l) and 6654 in the
amounts of $2,552 and $599, respectively.

Di scussi on

As a general rule, the determ nations of the Comm ssioner in
a notice of deficiency are presuned correct, and the taxpayer
bears the burden of proving themto be in error. Rule 142(a);

Welch v. Helvering, 290 U S 111, 115 (1933). As an exception to

this rule, section 7491(a) places upon the Comm ssioner the
burden of proof with respect to any factual issue relating to
ltability for tax if the taxpayer maintained adequate records,
satisfied the substantiation requirenents, cooperated with the
Comm ssioner, and introduced during the Court proceeding credible
evidence with respect to the factual issue. Based on the
foll ow ng, because petitioner has not satisfied the requirenents
of section 7491, section 7491(a) is inapplicable. See H gbee v.

Comm ssioner, 116 T.C 438 (2001).
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Respondent, however, has the burden of production with
respect to the additions to tax. Sec. 7491(c); H gbee v.

Conm ssi oner, supra at 446-447. To satisfy respondent’s burden

of production, respondent nust conme forward with sufficient
evidence indicating that it is appropriate to inpose the addition

to tax. Hi gbee v. Commi ssi oner, supra at 446.

1. Statute of Limtations; Failure To File Return

As a general rule, section 6501(a) provides that the anount
of any tax inposed shall be assessed within 3 years after the
return was filed. 1In the case of a failure to file a return, the
tax may be assessed, or a proceeding in court for the collection
of tax may be begun at any tine. Sec. 6501(c)(3).

In this case, petitioner admts that she did not file a
separate Federal tax return for 1997, that she did not sign a
joint return with her husband that year, and that she did not
confirmw th her husband either that he was preparing a joint
return for that year or that a joint return had been filed by him
on her behalf. Petitioner failed to produce any evidence of a
joint return on which she was listed for the year in question.

Based upon this evidence, we are convinced that petitioner
did not file a return for 1997, thus nmaking the 3-year period of

limtations on assessnents inapplicable.



2. Unr eported Wage | ncome

As previously stated, respondent determ ned that petitioner
did not file a Federal inconme tax return for the taxable year
1997, and did not report wage i nconme of $33,711 received during
that year. Petitioner, however, contends that her husband
purportedly filed a joint return “on their behalf” in 1997, and
that the wage incone at issue was reported on that return.
Therefore, she argues, she has no present liability for tax
stemm ng from her unreported wage i ncone received in 1997.

Section 61(a) defines gross incone as “all income from
what ever source derived, including * * * (1) Conpensation for
services” unless otherw se provided. Mreover, section 6001
requi res any person liable for tax inposed under title 26 to keep
records, render statenents, nmeke returns, and conply with the
rul es and regul ati ons.

In this case, petitioner admtted at trial that she did, in
fact, receive wage incone in 1997 in the amount of $33,711, from
her work as a dance instructor. However, she also testified that
she kept no records of receiving these wages and filed no
separate return for that year. Petitioner neverthel ess contests
respondent’s determination of her liability on the grounds that
she and M. Conner had agreed to file a joint return for 1997 to
include this income, and that irrespective of whether or not a

joint return was filed, she could not have filed separately for
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that year as M. Conner maliciously withheld petitioner’s Form W
2, Wage and Tax Statenent, for 1997 from her

As to petitioner’s first argunent, that the incone in
guestion was already included on a joint return purportedly filed
on her behalf for 1997, M. Conner credibly explained to this
Court that it was never the intention of either party to file a
joint return for 1997, and that he did not include petitioner’s
wage i nconme on his return.

Wth respect to petitioner’s second claim that she could
not file for lack of the necessary information, M. Conner
testified that he neither received nor maliciously wthheld
petitioner’s Form W2 for her wages earned for 1997. W not only
find M. Conner’s testinony credible, but we note that because
petitioner’s enployer in 1997 was her sister with whom she has a
cl ose rel ationship, and for whomshe still works as a dance
instructor, petitioner could presunmably have asked for and
received a duplicate copy of her W2.

Accordi ngly, and based on the foregoing reasons, we sustain
respondent’s determination that petitioner failed to file a
Federal inconme tax return for 1997, and that she did not report
wage i nconme received in 1997 in the anount of $33,711 received in

t hat year.
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3. Unreported Long-Term Capital Gin

As previously stated, respondent determ ned that petitioner
received incone froma long-termcapital gain as a result of a
transfer of property by deed in lieu of foreclosure. Petitioner
does not contest that this transaction triggered gain to her and
M. Conner. She does, however, contest her personal liability
for tax due stemmng fromthis transaction on the grounds that
she had no idea that she was required to report this incone as
she did not receive any Forns 1099-C listing the transaction, and
because all of the incone at issue would have been included on
the 1997 Federal incone tax return that M. Conner, “filed on
[our] behal f.”

We have al ready concluded that petitioner failed to file a
Federal inconme tax return in 1997. M. Conner filed his 1997
Federal incone tax return separately. As previously discussed,
M. Conner failed to include incone fromthe transaction on his
1997 tax return, pronpting respondent to issue a notice of
deficiency for his share. Since petitioner and M. Conner held
the property to which the long-termcapital gain is attributable
as owners in joint tenancy, it follows that, upon the transfer of
property by deed, petitioner would have received one-half of the
anmount of the transaction, and accordingly, that she woul d be

liable for the tax due thereon.
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4. Petitioner’'s Request for Innocent Spouse Relief

Petitioner submtted to this Court a Form 8857, Request for
| nnocent Spouse Relief, as an attachnent to her underlying
petition. In her supporting statenent, petitioner seeks relief
fromher liability for one-half of the |ong-termcapital gain at
i ssue on the grounds that because she assunmed that M. Conner had
filed a joint return in 1997 including the full anmount of the
| ong-term capital gain, she should not be held liable for tax on
one-half of the income on the long-termcapital gain incurred in
t hat year.

CGenerally, spouses filing joint Federal income tax returns
are jointly and severally liable for the taxes due thereon. Sec.
6013(d)(3). Wiile section 6015 provides three avenues for relief
fromthat liability to a taxpayer, the operative predicate before
a request for such relief may be deened appropriate i s whether

the requesting spouse filed a joint return for the year in issue.

Sec. 6015(a)(1l). In this case, we have already determ ned that
petitioner and M. Conner did not file a joint return for taxable
year 1997. Accordingly, petitioner is barred fromrequesting

i nnocent spouse relief.

5. Additions to Tax

a. Section 6651(a)

Respondent determ ned an addition to tax as a result of

petitioner’s failure to file her Federal income tax return for
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1997. Section 6651(a)(1l) inposes an addition to tax for failure
to file a return on the date prescribed for filing, unless
petitioner proves that such failure to file was due to reasonable
cause, and not willful neglect. Sec. 6651(a)(1); Hi gbee v.

Commi ssioner, 116 T.C. at 447. The addition to tax is equal to 5

percent of the anpbunt of the tax required to be shown on the
return if the failure to file is not for nore than 1 nonth. Sec.
6651(a)(1). An additional 5 percent is inposed for each nonth or
fraction thereof in which the failure to file continues, to a
maxi mum of 25 percent of the tax. 1d. The addition to tax is

i nposed on the net anount due. Sec. 6651(b).

The addition to tax is applicable unless a taxpayer
establishes that the failure to file was due to reasonabl e cause
and not willful neglect. Sec. 6651(a). |If a taxpayer exercised
ordinary care and prudence, and was nonet hel ess unable to file
the return within the date prescribed by |aw, then reasonabl e
cause exists. Sec. 301.6651-1(c)(1), Proced. & Adm n. Regs.
“IWillful neglect” means a “conscious, intentional failure or

reckless indifference.” United States v. Boyle, 469 U S. 241,

245 (1985).

At trial, petitioner testified that she assuned that M.
Conner would file their 1997 return jointly as he had al ways done
so. She also testified that this was their understanding and the

reason why she did not file separately. As previously discussed,
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petitioner admtted that she had neither confirnmed with her then
husband that a joint return was filed for the 1997 taxable year,
nor witnessed or signed such a return. Finally, petitioner
testified that she woul d have been unable to file separately for
1997 because M. Conner had w thheld income tax documents from
her. Again, as previously discussed, we believe that petitioner
was either in possession or could have easily acquired the
necessary docunents to file a separate return for 1997.

Mor eover, we believe M. Conner’s testinony that he neither kept
t he af orenmenti oned docunents from petitioner nor agreed to file a
joint return “on their behal f” for taxable year 1997.
Petitioner’'s failure to file a Federal tax return for 1997
was not due to reasonable cause. Petitioner failed to
exercise ordinary care in assuring that a joint return was filed
and willfully neglected to file a separate return in the
alternative.
Petitioner’s 1997 Federal inconme tax return was due on Apri
15, 1998. Petitioner never filed a return and failed to show
t hat she exercised ordinary care and prudence in this case.
Accordingly, petitioner is liable for the addition to tax under
section 6651(a)(1l). Respondent is sustained on this issue.

b. Section 6654(a)

Respondent al so determ ned that petitioner is liable for an

addition to tax for the underpaynent of estimated tax pursuant to
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section 6654(a) for taxable year 1997. The Conm ssioner’s
initial burden with respect to this penalty is to cone forward
with evidence that it is appropriate to apply the penalty to a
taxpayer. This obligation, however, is conditioned upon the
t axpayer’s assignnent of error wwth respect to the Conm ssioner’s
penalty determ nation. 1In this case, petitioner had not assigned

error with respect to the section 6654(a) penalty. In Swain v.

Conmmi ssi oner, 118 T.C. 358, 364-365 (2002), this Court held that
a taxpayer who fails to assign error to a penalty is deened under
Rul e 34(b)(4) to have conceded the penalty, notw thstandi ng that
t he Comm ssioner failed to produce evidence that the inposition
of the penalty is appropriate.

As petitioner did not assign error with respect to
respondent’s application of the section 6654(a) penalty, we deem
that issue conceded. Accordingly, we conclude petitioner is
liable for the addition to tax pursuant to section 6654(a) for
t axabl e year 1997.

To reflect the foregoing and respondent’s concessi on,

Deci sion will be entered

for respondent, except as to

the addition to tax pursuant

to section 6651(a)(2).




